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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

FOLEY, Judge: By notice of deficiency dated Septenber 19,
2005, respondent determ ned a deficiency in and additions to

petitioner’s 2002 Federal inconme tax. The issues for decision



-2 -
are whether petitioner is liable for unreported incone and the
section 6654(a)! and section 6651(a)(1) and (2) additions to tax.

FI NDI NGS OF FACT

During 2002, petitioner perforned services for S. M ain,
Inc. (McClain). Between March 29 and Septenber 6, 2002, M ain
i ssued, and sent to petitioner’s home, 24 checks payable to DDR
Truck Associates (DDR). Those checks total ed $63, 850.
Petitioner deposited those checks into, and paid his salary from
a bank account in the nanme of DDR over which he had signature
authority.

McCl ain i ssued petitioner a Form 1099-M SC, M scel | aneous
| nconme, which stated that in 2002 Mcd ain paid petitioner
$63,850. M ain subsequently issued a corrected Form 1099-M SC
to petitioner (i.e., stating that it paid petitioner zero in
2002) and a Form 1099-M SC to DDR (i.e., stating that it paid DDR
$63,850 in 2002). Petitioner did not file a return, pay tax, or
make estimated tax paynents relating to 2002.

On August 17, 2005, respondent, pursuant to section 6020(Db),
prepared a substitute for return (SFR) relating to 2002. On

Sept enber 19, 2005, respondent sent petitioner a notice of

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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deficiency relating to 2002. Respondent determ ned that
petitioner was liable for a deficiency and additions to tax for
failure to file a tax return, pursuant to section 6651(a)(1);
tinely pay tax, pursuant to section 6651(a)(2); and pay esti mated
i ncone tax, pursuant to section 6654(a).

On Decenber 19, 2005, petitioner, while residing in Hanburg,
Pennsylvania, filed his petition with the Court.

OPI NI ON

Cenerally, a notice of deficiency is presuned correct, and

t he taxpayer bears the burden of proving that the determ nation

is erroneous. Welch v. Helvering, 290 U. S 111, 115 (1933).

Respondent provided sufficient predicate evidence connecting

petitioner to the unreported incone. Berkery v. Conm ssioner, 91

T.C. 179, 195 (1988). Thus, the notice of deficiency is presuned
correct, and petitioner has the burden of proof.?2

Petitioner contends that the $63,850 fromMCain is
attributable to DDR and that DDR is a separate |legal entity from
whi ch he received a salary. Conversely, respondent contends that
DDR does not exist, and that the $63,850 is attributable to

petitioner. There is insufficient evidence to establish the

2 Sec. 7491(a) is inapplicable because petitioner failed to
i ntroduce credi ble evidence wthin the nmeaning of sec.
7491(a) (1).
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exi stence of DDR.  Mbreover, when petitioner was questioned at
trial about how much of the $63,850 he was paid from DDR, he was
evasi ve and responded: “I don’'t have that information.”
Petitioner’s testinony was not credible. W conclude that he
recei ved $63,850 for the services he rendered to McC ain, and we
sustain the deficiencies as determ ned by respondent.

Respondent al so determ ned additions to tax for failure to
file tax returns, pursuant to section 6651(a)(1); tinely pay tax,
pursuant to section 6651(a)(2); and pay estimated incone tax,
pursuant to section 6654(a). Respondent, pursuant to section
7491(c), has the burden of production relating to the additions
to tax.

Respondent established that petitioner failed to file a
return relating to 2002. |In addition, respondent, at trial,
proffered an SFR that net the requirenents of section 6020(b) and
established that petitioner failed to tinmely pay tax relating to

2002. See Weeler v. Comm ssioner, 127 T.C. 200, 208-209 (2006).

Petitioner did not establish reasonable cause for the failure to
file or tinmely pay tax relating to 2002. Sec. 6651(a)(1l) and
(2). Accordingly, we sustain the section 6651(a)(1) and (2)
additions to tax as determ ned by respondent.

In order to satisfy his burden of production relating to the

section 6654 addition to tax, respondent, at a m ninmum nust
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establish that petitioner had a required annual paynent pursuant

to section 6654(d)(1)(B). Wheeler v. Conm ssioner, supra at 211

The required annual paynent is generally equal to the | esser of
90 percent of the tax shown for the subject taxable year (or, if
no return was filed, 90 percent of the tax for such year), or 100
percent of the tax shown on the taxpayer’s return for the

precedi ng year. Sec. 6654(d)(1)(B)(i) and (ii); Weeler v.

Conmi ssi oner, supra at 211.

Respondent established that petitioner had a tax liability
relating to 2002 (i.e., the subject taxable year). Respondent
has not produced credi ble evidence relating to 2001 (i.e., the
precedi ng year). Respondent contends that his transcript (i.e.,
a “summary of M. Davenport’s tax account of all the years opened
[sic], returns filed, or not filed”) denonstrates that petitioner
did not file a return relating to 2001. The transcript is

reproduced in pertinent part bel ow

Tax Peri od Post ed Return
1986 POSTED
1987 NONE
1988 NONE
1990 POSTED
1992 POSTED
1993 POSTED
1994 POSTED
1995 POSTED
1996 NONE
1997 POSTED
1998 NONE
1999 NONE

2002 SUBST4
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At trial, respondent’s only witness, M. Gll agher,
testified that the transcript, as it relates to 2002, “shows that
no return was filed by M. Davenport, but it shows a substitute
for return was prepared by the IRS.” Indeed, the transcript
shows “SUBST4" relating to 2002. Wen M. Gall agher was asked
whet her petitioner filed a return relating to 2001, she stated
that 2001 “is not even on this transcript [thus] no return [was]
filed”. W do not arrive at the sane conclusion. The transcri pt
makes reference to 13 of petitioner’s tax years yet there is no
reference to 2001. Moreover, the transcript indicates that
returns were filed for certain years (i.e., “POSTED’) and not
filed for other years (i.e., “NONE’). Because there is no entry
relating to 2001, we conclude that the transcript is insufficient
to prove that petitioner failed to file a return for that year.

Wt hout credible evidence relating to 2001, we cannot
identify the nunber equal to 100 percent of the tax shown on
petitioner’s 2001 return (i.e., the preceding year), conplete the
conparison required by section 6654(d)(1)(B), or conclude that
petitioner had a required annual paynent relating to 2002.

Wheel er v. Conm ssioner, supra at 211-212. Accordingly,

respondent has not nmet his burden of production relating to, and
petitioner is not liable for, the section 6654 addition to tax.
Contentions we have not addressed are irrel evant, noot, or

meritl ess.



To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




